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Dignity, disability and life insurance – facilitating the balance  

“The importance of dignity as a founding value of the new Constitution cannot be 

overemphasised.  Recognising a right to dignity is an acknowledgement of the intrinsic worth 

of human beings: human beings are entitled to be treated as worthy of respect and 

concern.”1 

Everyone’s inherent human dignity is guaranteed in the Bill of Rights and lies at the core of 

most human rights.  Citizens of South Africa ought to feel confident in knowing that the 

individual right to self-respect and self-worth, physical and psychological integrity and 

empowerment forms one of the most important rights enshrined in our Constitution.   

It is upon the bedrock of the-above mentioned aspect of our supreme law that engagement 

in discussion with the South African life insurance industry is required; particularly with 

regard to how human dignity can find itself out in the cold during the assessment; 

management; decision making and communication process of disability income benefit 

claims.2   

While the fiscal management of insured benefits and the respect for human rights do not 

typically overlap, the use of facilitated mediation as a strategy for improving service delivery 

and saving costs in the disability claims arena is the focus of this paper. 

Although it is acknowledged that the parameters and criteria of a particular disability contract 

dictate the context in which factual evidence is weighed up and tested, one cannot ignore 

the feelings of loss individuals experience when suffering trauma or falling ill in such manner 

as to render the inability to earn an income.  These feelings include those of a lost sense of 

personal empowerment.  

                                                           
1
 O’Regan J in the matter of S v Makwanyane and Another (CCT3/94) [1995] ZACC 3; 1995 (6) BCLR 

665; 1995 (3) SA 391; [1996] 2 CHRLD 164; 1995 (2) SACR 1 (6 June 1995) 
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 Hereafter referred to as disability claims. 
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It is at this vulnerable time that the need arises to lean on the financial support of the 

insurance benefits previously invested in through sound financial planning.  In essence this 

is a period in an individual’s life when the need for support – and, consequently, the retention 

of human dignity – is at its greatest.   

Working in and servicing the life industry for close to three decades prior to engaging in the 

MiM / UCT Law Faculty mediation training course in October 2017 has illustrated the 

requirement for insurers and lives assured to be more aligned in the manner in which each 

of the parties’ interests, needs and concerns are acknowledged, communicated and 

managed.  Operating in an independent professional expert capacity and often acting as an 

‘arbitrator’ via the provision of an objective second opinion, allows for insight into the 

necessity for new methods in resolving disability claims disputes.  The days of the reliance 

on contractual parameters; narrow interpretations of definitions; selected3 expert opinion and 

or other legal minutiae alone have passed.  New methods of alternative dispute resolution 

are required; highlighted in matters that fall into a potentially ‘grey’ zone such as determining 

the extent of occupational disability.4   

Further to the above, one cannot pretend that it is in the interests of either the life assured or 

the life insurer to extend the process of investigation and assessment over a period of 

months and years in reaching a decision.  This is time consuming and costly. Having such 

decisions reviewed by the Ombudsman for Long-Term Insurance adds further delay and on 

occasion, additional cost. 

 It is simply not reasonable – bordering on being unjust – to subject a life assured to the 

above processes at the risk of a resultant drastic downgrade in personal lifestyle.   

                                                           
3
 The emphasis on ‘selected’ is due to the availability and engagement of ‘insurer friendly’ experts. 

 
4
 Although occupational disability benefits definitions may vary slightly from one company to another, 

at the centre of every such definition is the ability of an individual to carry out the usual / normal / 

substantial duties of his or her occupation taking education, training and experience into account.  

The suitability of the individual to another similar / suited occupation is another requirement to be 

considered in specific benefits, possibly inclusive of further reasonable training. 
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It is virtually impossible to maintain one’s standard of living in the absence of sufficient funds, 

with further negative impact on access to medical care; relationships; mental state and more, 

culminating in a loss of dignity.   

What is required is a timeous; cost effective; readily available and accessible method of 

enabling the life assured and the life insurer to engage in the act of listening to one another 

in the event of disputed disability claims matters.  There needs to be a space provided where 

each has the opportunity to hold a conversation that encourages genuine hearing of what 

the other is saying, so that resolution can be found. 

This space must be immediately available in the event of a dispute. Limiting the inevitable 

entrenchment of views in each ‘camp’, alongside preventing the sky-rocketing of costs and 

particularly in the case the life insurer the risk of irreparable reputational damage, is 

imperative.  As there are probably few circumstances in which the reserve value of a benefit 

‘saved’ is more than the combined costs of experts, lawyers and time, the financial cost 

benefit on its own is significant.  Perhaps less measurable however, is the reputational cost 

to a life office arising from disputed matters.  This is a reality that is most often only 

considered when there is a real threat of public exposure via the media and or litigation. 

While it is possible to illustrate the deemed benefits of facilitated mediation in resolving 

disputes through citing how such could have been applied in a significant number of 

disability claims to date, the specifics attached to such examples are the topic of future 

papers to be undertaken by the author.   

What is of primary importance is setting out the manner in which to invite the necessary 

change in mind set to persuade the life insurance industry of the benefits of embracing the 

use of facilitated mediation.5   

                                                           
5
 Although this paper has focused on disability claims the benefits of facilitated mediation are not 

confined to the claims arena and extend across the business of life insurance.   
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It must be remembered that, irrespective of their products and service offerings, alongside 

the promotion of the ideology that life insurers invest in the lives they insure, these 

organisations are primarily driven by profit.   

When tears are evoked while watching a particularly emotionally charged advert selling the 

‘peace of mind’ that life and disability insurance benefits provide, one must not forget that 

every claim that lands on the desk of a claims assessor goes through a process of intense 

scrutiny in determining validity.   

The claims department’s mandate is to ‘pay valid claims’ - as it must be – but it is also 

subliminally to not pay those claims that fall into the grey zone of the nature mentioned 

above.  Life insurers do not necessarily put the value and quality of life itself ahead of the 

value of the sum assured, and are less likely to do so when assessing the validity of a claim 

within the narrowest terms of the contract.   

The life insurance market is relatively small in South Africa; is competitive; there is minimal 

differentiation between benefit types available across the industry and it is managed by 

shareholders who expect a reasonable return-on-investment.  It is a business, and like any 

other business, is there to make money. The challenge for life insurers is to strike the 

balance between profit and providing a service that lives up to the expectation and needs of 

its clientele.6   

It is in striking the ‘profit and service delivery balance’ that the opportunity for facilitated 

mediation is most prevalent.   

Outside of the moment at which an insured benefit is sold, the only time at which an insurer 

is able to illustrate its recognition of human dignity, as well as demonstrate its own sense of 

identity and worth as an organisation, is at claims stage.   

                                                           
6
 Having highlighted the need for balance, one must acknowledge that insurers experience anti-

selection and are exposed to clientele who seek to benefit from fraudulent activities, thereby requiring 

vigilance in the management of the insured funds.  This is a dense subject on its own and cannot be 

explored within the confines of this paper. 
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There is no other time at which the insured relationship becomes as real in the human sense 

than when the need for the reliance on the insured benefit arises. 

If the insurer ‘gets it wrong’ at claims stage - in whatever manner - and does not allow the 

opportunity for confidential and personal engagement in order to discuss the impact of such 

‘wrongfulness’, both parties become exposed in a number of ways, particularly to loss in 

worth and dignity.  The life assured suffers this in the human sense and the organisation in 

the reputational sense.   

In addition to the above it warrants mentioning that there is a potential impact on the dignity 

of the employees of the insurer in dealing with a claims dispute that becomes nasty. The 

negative effects on their physical and psychological integrity also form part of the dignity 

equation. 

Life insurers in South Africa would benefit greatly from embracing facilitated mediation in the 

event of disability claims disputes.  This technique would not only advance and improve their 

service offering locally, but possibly also set a commendable global trend.  Alongside 

improved service delivery, facilitated mediation encourages cost effective management of 

claim amounts and reserves; appropriately managed claim duration; improved control of the 

claims process and honest investment in the relationship with the lives for whom they carry 

risk. 

There can be no ‘downside’ for contracting parties when the cornerstone of the relationship 

is respect and concern – a joint recognition of the intrinsic worth in each other.   

Positioning the value of the facilitated mediation offering in the life insurance industry in 

South Africa does not lie in illustrating the impact on the ‘bottom line’ in a financial sense, 

although monetary factors are influential in themselves. It lies in illustrating the alignment of 

how clientele are treated by a particular company with the genuine needs of its clientele.  

The money attached to a contract is not the point of focus, the relationship is.   
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When life insurer and life assured are able to enter into a relationship based on mutually 

beneficial terms and have access to engagement with each other outside of pure contractual 

terms, trust grows.  Relationships ultimately deepen within the comfort of trust and where 

there is trust, business flourishes. 

By opening up access to facilitated mediation; engaging in human conversation; discovering 

solutions and finding resolution in challenging disability claims matters the life insurance 

industry in South Africa will recognise the voice of our people as set out in our Constitution.  

The alignment of profitability and service-delivery with the recognition of and respect for 

human dignity is the blueprint for a better business future in this market sector. 

Elise Burns-Hoffman  

MiM / UCT certified mediator  

Taken from the author’s MiM / UCT Law Faculty exam essay written in October 2017 
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